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CUMP’TROLLER GENERAL OF THE UNITED STATES
WASHINGTON, b, 10548

AUG 30 1973

United Gtates Departmant of

Torest Sarvice, Regton ¢ BEST DOCUMENT AVAILABLE

Box 3423
Portland, Oragon 9720"

Attention: Mr, George D, Breitmefer
Regional Fiscal Agent

Centleman:

* This s tpn reply to your letters of March 5.and April 10,
1973, Tequesting our adyice regarding the Proper disposition
of funds due upder contract No, 0137) avarded Septembar 22, 19N,
to Xanneth T, Valtere for thinning timbey in the Malheur National

Foreat (Oregon).

The record indicates that the contractor renderedfierrormanco
for sevara) months, during which time he received pertial payments
under the contract subject to ten percent retention (totaling $381.65)

to insure job completion, On August 29, 1972, the contract was
terninated fop default, and subgequant raprocurement of the defaulted

of which was #{rat racelved by your Department on August 24, 197,
in the amount of $521,50, There is also on file ap &ssignment dateq
Septender 23, 1971, in favor of the U, E. Kational Bapk of Oregon
of all moneys due tinder the contract,

The existence of the asaignmant cannot opsrate to defeat the
Goveynment 'y right to recover its reprocuremant costs, "It 1 well
establighed that « « o by asaignmert the aosigriee could acquire no
greater rights than {tg assignor,” ind that the Government hag the
right to use retained fundsitq Complste & contraat when a contractor
defhults,‘notvithltnnding-thﬁ‘clﬂima of & contractor's assignee,

The National City Pank of Evansville v, United States, 143 ct, c3,

154, 163, 163 F. Supp, T—Ii’)'(m%m; N-165010, February 24, 1049,
Purthermore, it has been racognized that unpaid laborers have an
equitabdble right to, be paid from contract retainages, Peariman v,
Reliance Ynsurance Compan + 371 U,8, 132 (1952); Nadden v, Uniteq
States, 132 Ct, C1, 29 11955); compare 35 Comp, Gen, 10 (1955).

and we note that the contract {n thig case containeqd provisions allowing
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the Covernment to withhold funda pursuant to the Contract Work
Hours Standarda Aot and the Fervice Contract Aat of 1965 to satisfy
unpaid vage claims,

Hers, the record shows that funda were retained to insure con-
pletion of the work under the contract, Howevar, in B-161450,
May 25, 1967, copy enclased, wa recognized that a contracting agency
nay apply such fundas to satiafy wage clainu under the Service Contract
Act before it satisfies its own claim for axcesa reprocurement costs,
Ses B-175222, April h, 1973, Accordingly, the retainage may be
applied to the wage claim in accordance with B-161460, supra.

Bincerely yours,

Paul G, Demhlinﬂ

For the Comptroller Oenerail
cf the United States

Enclosure
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